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VEMORANDUM AND ORDER

( RELATED CASE OBJECTI ON)

This matter conmes before the court on Defendants
Executive Ofice of the President (“EOP”), Departnent of
Defense (“DoD’), Kenneth Bacon and Clifford Bernath’'s
Obj ections under Local Civil Rule 40.5 to Plaintiff’s Rel ated
Case Designation.! Upon consideration of defendants’
obj ections, plaintiff’s response thereto, the applicable |aw,
and for the reasons set forth below, the court hereby
determ nes that this case is related, under Local Rule 40.5,

to Cara Alexander et al., v. FBI, et al., Civ. Nos. 96-2123 &

The court delayed ruling on this notion pending its
resol ution of defendant’s recusal notion.



97-1288, and therefore, defendants’ objection to plaintiff’s

rel ated case designation is DEN ED

BACKGROUND

The present case concerns the release of information from
Linda Tripp’'s security clearance application by the Departnent
of Defense (“DoD’) to Jane Mayer, a reporter from The New
Yorker magazi ne. The all egations concerning the circunstances
of the release are as follows: On March 12, 1998, Mayer
contacted Kenneth Bacon, the Assistant Secretary of Defense
for Public Affairs, who was the principal DoD spokesman.
Amended Conplaint, § 70. Mayer indicated she was witing a
story on Tripp and had uncovered information suggesting that
Tri pp had been arrested in 1969. She wanted to know whet her
Tripp had disclosed any prior arrests on her security
cl earance application. 1d. Follow ng his call from Mayer,
Bacon enlisted his deputy, Clifford Bernath to obtain the
information she requested. The next day, after obtaining the
desired information, Bernath contacted Mayer, with Bacon’s
approval, and infornmed her that Tripp had denied having an
arrest record on her clearance application, a formalso known

as a “DD Form 398.” 1d. § 79. Later that sanme day, The New



Yorker published Mayer’'s article, entitled “Portrait of a

Whi st | ebl ower,” which included the information from Tripp’s
Form 398 provided by DoD. 1d. Y 83. The original conplaint
in this case was filed in Septenmber 1999, and naned as
def endants the Executive O fice of the President (“EOP"), the
Depart nent of Defense (“DoD’), Kenneth H. Bacon, Assi stant
Secretary of Defense, Clifford Bernath, Principal Deputy
Assi stant Secretary of Defense, and Jane and John Does Nos. 1
through 99. Tripp alleges that the release of information
contained in her security clearance application violated her
ri ghts under the Privacy Act, 5 U S.C. 8§ 552a (1994). See
Conpl ai nt, Count 1, 9930-50; Count 11, 9951-82 (Filed
Sept enber 27, 1999). She al so seeks recovery fromcertain
named i ndivi dual defendants, Kenneth Bacon, Clifford Bernath,
and Jane and John Does 1-99, for an alleged conspiracy to
violate Tripp's civil rights under the Civil Ri ghts Act of
1871, 17 Stat. 13, cl. 2 and 42 U.S.C. § 1985(2).
See Conplaint, Count 111, 1183-92. Additionally, Tripp brings
pendent state common | aw cl ai ns agai nst defendants Bacon and
Bernath based on the torts of invasion of privacy and civil
conspi racy. See Conplaint, Count 1V, 193-101.

When filing the original conplaint in Septenber 1999,

plaintiff’s counsel designated this action as related to
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Alexander v. FBI, et al., Civ. Nos. 96-2123 & 97-1288, which
is currently pending before this court, because the case

i nvol ved common issues of fact with Alexander. Accordingly,
under Local Rule 40.5, which governs rel ated cases, this case
was automatically assigned to this court. Subsequently, in
January 2000, Tripp filed an anended conpl aint, incorporating
her prior clainms and adding further allegations. |In the
anended conplaint, Tripp adds the Federal Bureau of

| nvestigation (“FBlI”) as a co-defendant. Wth respect to the
FBI, Tripp alleges, inter alia, that the FBI willfully and
intentionally released plaintiff’s FBI files to defendant EOP
and ot hers enployed at the White House. Anended Conpl aint,
Count I, 957-64 (Filed January 14, 2000).

More comonly known as “Filegate,” the Alexander case has
been filed as a class action, in which the plaintiffs seek
class certification, alleging that “their privacy interests
were violated when the FBI inproperly handed over to the Wite
House hundreds of files of former political appointees and
gover nnment enpl oyees fromthe Reagan and Bush adm ni strations.
Alexander v. FBI, et al., 186 F.R D. 180, 182 (D.D.C. 1999).
Specifically, the Alexander plaintiffs allege that the EOP

i nproperly obtained the confidential FBI files of nore than

700 individuals formerly enployed by the Wiite House. See
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Alexander v. FBI, et al., Civ. Nos. 96-2123 & 97-1288,
Conpl ai nt, 91915-16 (Filed Septenmber 12, 1996).

Not ably, the release of information on Tripp by the DoD
has been the focus of considerable discovery in Alexander. 1In
Alexander, the court determ ned that discovery into the DoD
rel ease would be relevant if it established circunstanti al
evi dence of White House m suse of governnent information,
simlar to the conduct alleged in Filegate. See Alexander v.
FBI, et al., 186 F.R. D. 154, 158 (D.D.C. March 31, 1999)(“This
i ne of discovery is appropriate because plaintiffs my seek
to create the inference that if the White House m sused
governnment information for political purposes in the case of
the Tripp rel ease, such evidence may be circunstanti al
evi dence of the simlar conduct alleged in plaintiffs’
conplaint.”). Thus, the court authorized discovery into the
ci rcunmst ances surrounding the release, to the extent that the
inquiry was “reasonably calculated to lead to the discovery of
a White House connection to the release of Tripp' s private
governnent information.” See Alexander v. FBI, et al., Civ.
Nos. 96-2123 & 97-1288, Menorandum & Order, at 6-7 (D.D.C
April 13, 1998).

In objecting to plaintiff’s related case designation,

def endants contend that the present case and Alexander do not
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i nvol ve common i ssues of fact and that judicial efficiency
woul d not be served by assigning the case to the sanme judge.

| nst ead, defendants assert that the circunstances of the Tripp
rel ease are a “tangential avenue of inquiry” in Alexander,

whi ch presents a “nmere overlap of sonme facts,” and thus, does
not create a commn issue of fact for purposes of the rel ated
case rule.

In response, plaintiff asserts that because the clains
alleged in this case agai nst defendants EOP and FBI are based
on the same m sconduct as all eged agai nst those defendants in
Alexander, the two cases involve “comon issues of fact” under
Rule 40.5(a)(iii). To that end, plaintiff points to the
considerable litigation and discovery in Alexander regarding
the Tripp release as establishing the requisite nexus between
the two cases for purposes of Rule 40.5. Additionally,
plaintiff maintains that, given the extent of discovery and
litigation on the Tripp matter in Alexander, assignnent of the
present case to this court under Rule 40.5 would pronmote the

interests of judicial efficiency and econonmny.

1. DI SCUSSI ON
Local Rule 40.5 establishes an exception to the general

rul e of random assi gnment of cases in the District Court. See



D.C. LCvR 40.3(a) (stating that “[e] xcept as otherw se
provi ded by these Rules, civil, crimnal and m scel | aneous
cases shall be assigned to Judges of this court selected at
random . ."). More commonly referred to as the “related case
rule,” Rule 40.5 authorizes the assignnent of a new case to
the judge to whom the ol dest related case is assigned. See
D.C. LCvR 40.5(c)(1). Wth respect to civil cases, Local Rule
40.5 provides that “cases are deened rel ated when the earli est
is still pending on the nmerits in the District Court and they
(i) relate to common property, or (ii) involve common issues
of fact, or (iii) grow out of the sanme event or transaction .

" D.C. LCvR 40.5(a)(3)(1999). “Judicial econony is, in
part, the policy underlying the ‘related case’ rule.” Alberti
v. General Motors Corp., 600 F. Supp. 1024, 1025 n.3 (D.D.C.
1984). The party seeking to avoid random assi gnnent bears the
burden of denonstrating that the case is a related case under
an applicable subsection of Rule 40.5. When a defendant
objects to a case being designated as a rel ated case, the
judge to whomthe case is assigned determ nes whet her the
cases are related. D.C. LCvR 40.5(c)(3).

I n opposing the related case designation and requesting
that this court transfer this case back to the Cal endar

Commttee for reassignnent, defendants rely on this court’s



prior rulings in Sculimbrene v. Reno, Civ. No. 99-2010,

Menmor andum & Order (D.D.C. January 24, 2000), Dale v.
Executive Office of the President, Civ. No. 99-2453, Order
(D.D.C. January 24, 2000), and Barr v. Executive Office of the
President, Civ. No. 99-1695, Order (D.D.C. January 24, 2000).

In urging the court to find that the present case is not

related to Alexander, defendants make much of the fact that,
like the plaintiffs in Sculimbrene, Dale, and Barr, Tripp is
not simlarly situated to the Alexander plaintiffs because she

is a current, not a fornmer, U S. governnment enployee. In

addition, relying on Sculimbrene, defendants maintain that
even if Tripp would be an inportant witness in Alexander, that
fact is not sufficient to nake the Tripp case rel ated.

But this court finds the present case to be
di stingui shable from Sculimbrene. And, despite defendants’
i nsistence, the fact that Tripp remains an enpl oyee of the DoD
is not dispositive of the issue of whether this case presents
common issues of fact with Alexander. Rather, unlike
Scul i mbrene, who would be a fact witness in Alexander only on
a discrete and tangential aspect of that case, the common
factual issues presented in Tripp and Alexander are far nore

subst anti al . In fact, the distinction between Sculimbrene and



this case becones readily apparent when one considers the
degree of Sculinbrene’s relation to the underlying allegations
in Alexander. Scul inmbrene was a Special Agent with the FBI
assigned to the White House, whose White House duties were
termnated in April 1996, and who subsequently retired from
the FBI in August 1996. During his assignnent to the Wite
House, he was assigned to conpl ete background checks on

i ndividuals hired by the White House. Anobng the persons he
was tasked with investigating was Craig Livingstone. Over the
course of conpleting Livingstone s background investigati on,
Scul i nbrene interviewed Bernard Nussbaum Subsequently,
Scul i ntbrene wrote a menorandum nmenorializing his interview
with Nussbaum in which he noted that Nussbaum had stated that
Li vingstone was hired at the request of Hillary Rodham
Clinton. Based on these facts, in Sculimbrene, the court
determ ned that even though Sculinbrene was “clearly an
important witness in the Alexander case,” “the overlap of any
common issues of fact is quite mniml and plainly
insufficient to deemthis a related case.” Sculimbrene v.
Reno, Civ. No. 99-2010, Menorandum & Order, at 2 (D.D.C.
January 24, 2000). Thus, the court concluded that although
Scul i ntbrene woul d be an inportant fact witness in Alexander

his relevance would only pertain to a discrete aspect of the
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case, and therefore the overlap of common issues of fact was
insufficient to make the cases rel ated.

By contrast, the issues of fact presented in the Tripp
case have a far nore substantial nexus with the central
all egations in Alexander. To begin with, in allow ng
di scovery into the Tripp release in Alexander, this court has
al ready determ ned that if “the White House m sused gover nnent
information for political purposes in the case of the Tripp
rel ease, such evidence nay be circunstantial evidence of the
simlar conduct alleged in plaintiffs’ conplaint.” Alexander,
186 F.R. D. at 158. Moreover, the very facts alleged in this
case are at issue and remain contested in Alexander, and have
spawned a plethora of litigation and discovery disputes,
i ncl udi ng nunerous notions to conpel, clainms of privilege and
depositions. See Alexander v. FBI, et al., Civ. Nos. 96-2123
& 97-1288, Menorandum Opi nion, at 55 (D.D.C. June 5,
2000) (granting in part plaintiffs’ request for an ARMS e-nmuail
search, which would include Tripp’'s name as a search term;
Alexander v. FBI, et al., Cv. Nos. 96-2123 & 97-1288, 2000 W
718231, *3 (D.D.C. May 17, 2000) (addressing Tripp release in
the course of ruling on plaintiffs’ notion to conpe
producti on of docunments from EOP); Alexander v. FBI, et al.
Civ. Nos. 96-2123 & 97-1288, 2000 W. 720356, *3 (D.D.C. WMy

10



10, 2000) (addressing Tripp release in context of plaintiffs’
nmotion to conpel responses by Hillary Rodham Clinton to
plaintiffs’ second request for production); Alexander v. FBI,
et al., 192 F.R D. 37, 38 (D.D.C. March 6, 2000) (addressing
plaintiffs’ notion to conpel the production of docunents and
testinony fromnon-party DoD); Alexander v. FBI, et al., 186
F.R.D. 170, 171 (D.D.C. March 31, 1999) (addressing
plaintiffs’ notion to conpel further testinony and production
of docunents from Kenneth Bacon); Alexander v. FBI, et al.,
186 F.R. D. 144, 145 (D.D.C. February 24, 1999) (addressing
plaintiffs’ notion to conpel further testinmony fromJ. Lowe
Davi s); Alexander v. FBI, et al., 186 F.R D. 123, 124 (D.D.C.
Decenber 7, 1998)(granting plaintiffs’ notion to unstay the
deposition of Linda Tripp); Alexander v. FBI, et al., 186
F.RD. 78, 82 (D.D.C. July 10, 1998)(addressing, inter alia
plaintiffs’ notion to conpel further testinony and production
of docunments from Clifford Bernath); Alexander v. FBI, et al.
186 F.R.D. 71, 73-76 (D.D.C. June 25, 1998)(addressing non-
party J. Lowe Davis’ notion for protective order); Alexander
v. FBI, et al., 186 F.R D. 66, 67 (D.D.C. June 15,

1998) (addressing plaintiffs’ nmotion for clarification

regardi ng deposition of Kenneth Bacon). Thus, as the record
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of litigation cited above denpbnstrates, this case hardly
presents a “nere overlap of sone facts” as defendants advance.
To the contrary, this case involves substantial common issues
of fact sufficient to make it related to Alexander under Local
Rul e 40.5. And, notw thstanding the significant overlap of
factual issues, considerations of judicial econony further
counsel in favor of finding that this case is related to

Alexander.

I11. CONCLUSI ON
For the reasons set forth above, the court hereby DENI ES
Def endant’s Objection to Plaintiff’'s Rel ated Case Desi gnhation.
SO ORDERED.

DATE:

Royce C. Lanmberth
United States District Judge
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